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HIGH COURT OF UTTARAKHAND AT NAINITAL

      Anticipatory Bail Application No. 76 of 2021

Saubhagya Bhagat                              ........Applicant

                            Versus

State of Uttarakhand and others            ........Respondents
Present:-
      Mr. Dushyant Mainali, Advocate for the applicant.
      Mr. Lalit Miglani, AGA with Ms. Sonika Khulbe, Brief Holder
      for the State.

                             With

     Anticipatory Bail Application No. 188 of 2021

Praveen Tyagi                                 ........Applicant

                            Versus

State of Uttarakhand                        ........Respondent
Present:-
      Mr. Parikshit Saini, Advocate for the applicant.
      Mr. Lalit Miglani, AGA with Ms. Sonika Khulbe, Brief Holder
      for the State.

     Anticipatory Bail Application No. 215 of 2021

Sudhanshu Mehta                               ........Applicant

                            Versus

State of Uttarakhand                        ........Respondent
Present:-
      Mr. Vipul Sharma, Advocate for the applicant.
      Mr. Lalit Miglani, AGA with Ms. Sonika Khulbe, Brief Holder
      for the State.

     Anticipatory Bail Application No. 268 of 2021

Deepak Kumar Rao                              ........Applicant

                            Versus

State of Uttarakhand                       ........Respondents
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Present:-
      None for the applicant.
      Mr. Lalit Miglani, AGA with Ms. Sonika Khulbe, Brief Holder
      for the State.

                          With
      Anticipatory Bail Application No. 29 of 2022

Yogesh Kumar Gautam                           ........Applicant

                            Versus

State of Uttarakhand and another            ........Respondents
Present:-
      Mr. Bhupendra Singh Bisht, Advocate holding brief of Mr.
      Nagesh Agarwal, Advocate for the applicant.
      Mr. Lalit Miglani, AGA with Ms. Sonika Khulbe, Brief Holder
      for the State.

                         With
     Anticipatory Bail Application No. 156 of 2022

Reshama                                       ........Applicant

                            Versus

State of Uttarakhand                       ........Respondent
Present:-
      Mr. Shariq Khurshid, Advocate holding brief of Mr. Gaurav
      Singh, Advocate for the applicant.
      Mr. Lalit Miglani, AGA with Ms. Sonika Khulbe, Brief Holder
      for the State.

                         With
     Anticipatory Bail Application No. 161 of 2022

Naseem and another                            ........Applicants

                            Versus

State of Uttarakhand and another            ........Respondents
Present:-
      Mr. Mohd. Safdar, Advocate for the applicant.
      Mr. Lalit Miglani, AGA with Ms. Sonika Khulbe, Brief Holder
      for the State.
                             With
                                 3

     Anticipatory Bail Application No. 159 of 2022
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Smt. Bhaguli Devi                             ........Applicant

                            Versus

State of Uttarakhand                       ........Respondents
Present:-
      Mr. Mohd. Safdar, Advocate for the applicant.
      Mr. Lalit Miglani, AGA with Ms. Sonika Khulbe, Brief Holder
      for the State.

Hon'ble Ravindra Maithani, J.

Similar question of law is involved in all these anticipatory bail applications, hence, they are being
decided together by this common order.

2. In all these anticipatory bail applications, it has been submitted that the charge sheet has already
been filed. The question, which arises for consideration is as to whether after filing of the charge
sheet, an application for anticipatory bail is maintainable.

3. Mr. Parikshit Saini, learned counsel appearing for the applicant, in ABA No. 188 of 2021, would
submit that in view of the judgment in the case of Sushila Aggarwal and others v. State (NCT of
Delhi) and another, (2020) 5 SCC 1, an application for anticipatory bail, even after filing of the
charge sheet is maintainable. He would refer to 77.3 of the judgment in the case of Sushila Aggarwal
(supra). It is as hereunder:-

"77.3. In these circumstances, the mere fact that an accused is given relief under
Section 438 at one stage, per se does not mean that upon the filing of a charge- sheet,
he is necessarily to surrender or/and apply for regular bail. The analogy to "deemed
bail" under Section 167(2) with anticipatory bail leads this Court to conclude that the
mere subsequent event of the filing of a charge-sheet cannot compel the accused to
surrender and seek regular bail. As a matter of fact, interestingly, if indeed, if a
charge-sheet is filed where the accused is on anticipatory bail, the normal implication
would be that there was no occasion for the investigating agency or the police to
require his custody, because there would have been nothing in his behaviour
requiring such a step. In other words, an accused, who is granted anticipatory bail
would continue to be at liberty when the charge-sheet is filed, the natural implication
is that there is no occasion for a direction by the court that he be arrested and further
that he had cooperated with the investigation."

4. A bare reading of the above provision makes it clear that it does not deal with the question at
hand. Instead, it deals with a situation, when anticipatory bail has been granted and subsequently a
charge sheet has been filed.

5. Learned counsel would also submit that the Hon'ble Allahabad High Court in the cases of Adil v.
State of U.P., 2020 12 ADJ 590 and Shivam v. State of U.P. and another (Criminal Misc.
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Anticipatory Bail Application U/S proposition that even after filing of the charge sheet, an
application for anticipatory bail may be maintained.

6. In the case of Shivam (supra), the Hon'ble Allahabad High Court has held that in appropriate
cases, anticipatory bail can be granted in cases where charge sheet has already been submitted and
processes issued by the court. In Para 40, the Hon'ble Allahabad High Court dealt with the
proposition as hereunder:-

"40. After consideration of the above legal provisions with regard to the investigation
and submission of charge-sheet and also the judgments of the Apex Court in this
regard, this Court finds that the "appropriate cases" wherein anticipatory bail can be
granted are those cases where charge-sheet submitted by the Investigating Officer
and process issued by the Court after taking cognizance under Section 204 Cr.P.C.
can be quashed by the High Court in exercise of its jurisdiction under Section 482
Cr.P.C. and also some more cases. Therefore, non-grant of anticipatory bail to an
accused only on the ground that charge-sheet has been submitted by the
Investigating Officer or cognizance has been taken by the Court against him u/s 204
Cr.P.C. without considering the prima facie veracity of the same, will not be in the
larger interest of justice."

7. In the case of Adil (supra) also, the Allahabad High Court has held that the power to grant
anticipatory bail vested in the High Court does not come to an end after submission of the
chargesheet.

8. Mr. Dushyant Mainali, learned counsel appearing for the applicant in ABA No. 76 of 2021, would
submit that, in fact, the Hon'ble Calcutta High Court, long back, in the case of Shamim Ahmed and
others v. State and others, 2003(4) R.C.R. (Criminal) 210, has held that an application for
anticipatory bail is maintainable even after filing of the charge sheet.

9. In the case of Shamim Ahmed (supra), the Hon'ble Calcutta High Court has observed "So after a
careful scrutiny of the different case laws and on perusal of the structure of the Code of Criminal
Procedure, we hold and conclude, that there is no bar in filing an application under Section 438
after the filing of the charge-sheet or after the issuance of a process under Section 204 of the Code or
after the issue of warrant of arrest in a complaint case."

10. Mr. Vipul Sharma, learned counsel appearing for the applicant in ABA No. 215 of 2021, would
submit that a harmonious construction of the wordings in para 7.1 of judgment of the Hon'ble
Supreme Court in the case of Sushila Aggarwal (supra) leads to the conclusion that even after filing
of the charge sheet, an application for anticipatory bail is maintainable. This aspect would be
considered in a short while now.

11. On the other hand, learned State Counsel would submit that anticipatory bail may be sought
when there is an apprehension of arrest at the hands of the police. Once charge sheet is filed,
anticipatory bail application cannot be held maintainable because it would be interfering with the
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summoning order, which is not permissible.

12. Section 438 of the Code of Criminal Procedure, 1973 ("the Code") makes provision with regard to
the anticipatory bail. According to it, "When any person has reason to believe that he may be
arrested on an accusation of having committed a non-bailable offence, he may apply to the High
Court or the Court of Session for a direction under this section; and that Court may, if it thinks fit,
direct that in the event of such arrest, he shall be released on bail". A bare reading of these words
makes it abundantly clear that, in fact, anticipatory bail may be exercised in the eventuality of arrest
and not at any other stage.

13. The Law Commission in its 41st report had recommended the incorporation of the provision of
anticipatory bail and had observed that "The necessity for granting anticipatory bail arises mainly
because sometimes influential persons try to implicate their rivals in false cases for the purpose of
disgracing them or for other purposes by getting them detained in jail for some days." It manifests
the intent of the legislature in incorporating Section 438 of the Code. It is against arrest with some
motive.

14. Section 46 of the Code provides as to how arrest is to be made. According to it, "In making an
arrest the police officer or other person making the same shall actually touch or confine the body of
the person to be arrested....."

15. In the case of Shri Gurbaksh Singh Sibba and others v. State of Punjab, (1980)2 SCC 565, the
Hon'ble Supreme Court has observed that anticipatory bail is " basically release from restraint, more
particularly, release from the custody of the police" The Hon'ble Supreme Court further observed
that "An order of anticipatory bail constitutes, so to say, an insurance against police custody
following upon arrest for offence or offences in respect of which the order is issued", and further
that "In other words, unlike a post-arrest order of bail, it is a pre-arrest legal process which directs
that if the person in whose favour it is issued is thereafter arrested on the accusation in respect of
which the direction is issued, he shall be released on bail. Section 46(1) of the Code of Criminal
Procedure which deals with how arrests are to be made, provides that in making the arrest, the
police officer or other person making the arrest "shall actually touch or confine the body of the
person to be arrested, unless there be a submission to the custody by word or action". A direction
under Section 438 is intended to confer conditional immunity from this 'touch' or confinement."

16. The provision of Section 438 of the Code, as quoted hereinabove, is against arrest in non-bailable
offences. The Hon'ble Supreme Court in the case of Shri Gurbaksh Singh Sibba (supra) has also
observed that anticipatory bail is, in fact, insurance against police custody and it intends to confer
conditional immunity for "touch" or confinement.

17. In following cases, the Hon'ble Supreme Court has considered anticipatory bail despite
chargesheet having been filed:-

(i) Bharat Chaudhary and another v. State of Bihar and another, (2003) 8 SCC 77
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(ii) Ravindra Saxena v. State of Rajasthan, (2010) 1 SCC 684

(iii) Vinod Kumar Sharma and another v. State of Uttar Pradesh and another, 2022
(1) Crimes (SC)

18. In the case of Bharat Chaudhary (supra), the Hon'ble Supreme Court observed that " This
judgment in our opinion does not support the extreme argument addressed on behalf of the learned
counsel for the respondent State that the courts specified in Section 438 of CrPC are denuded of
their power under the said section where either the cognizance is taken by the court concerned or a
charge-sheet is filed before the appropriate court".

19. In the case of Ravindra Saxena (supra), the Hon'ble Supreme Court observed that " In our
opinion, the High Court ought not to have left the matter to the Magistrate only on the ground that
the challan has now been presented."

20. In the case of Vinod Kumar Sharma (supra), the Hon'ble Supreme Court observed that "Merely
because it was kept open for the petitioners to surrender and apply for Regular Bail after filing of the
charge sheet, the same does not preclude the petitioners to apply for anticipatory bail under Section
438 Cr.P.C. after filing of the chargesheet".

21. Once charge sheet is filed, the court ensures the presence of the accused before the court. How to
deal bail of such accused persons after their appearance, it has been dealt with by the Hon'ble
Supreme Court in the case of Satender Kumar Antil v. Central Bureau of Investigation and another,
(2021) 10 SCC 773. In that case, the Hon'ble Supreme Court categorized the cases into four
categories and issued the following directions:

"3. We are inclined to accept the guidelines and make them a part of the order of the
Court for the benefit of the courts below. The guidelines are as under:

"Categories/Types of Offences (A) Offences punishable with imprisonment of 7 years
or less not falling in Categories B and D.

(B) Offences punishable with death, imprisonment for life, or imprisonment for more
than 7 years.

(C) Offences punishable under Special Acts containing stringent provisions for bail
like NDPS (Section 37), PMLA (Section 45), UAPA [Section 43-D(5)], Companies Act
[Section 212(6)], etc. (D) Economic offences not covered by Special Acts.

Requisite Conditions (1) Not arrested during investigation.

                   (2)   Cooperated      throughout    in    the
             investigation     including    appearing     before

investigating officer whenever called.
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(No need to forward such an accused along with the charge-sheet Siddharth v. State
of U.P. [Siddharth v. State of U.P., (2022) 1 SCC 676] ) Category A After filing of
charge-sheet/complaint taking of cognizance

(a) Ordinary summons at the 1st instance/including permitting appearance through
lawyer.

(b) If such an accused does not appear despite service of summons, then bailable
warrant for physical appearance may be issued.

(c) NBW on failure to appear despite issuance of bailable warrant.

(d) NBW may be cancelled or converted into a bailable warrant/summons without insisting physical
appearance of the accused, if such an application is moved on behalf of the accused before execution
of the NBW on an undertaking of the accused to appear physically on the next date/s of hearing.

(e) Bail applications of such accused on appearance may be decided without the accused being taken
in physical custody or by granting interim bail till the bail application is decided.

Category B/D On appearance of the accused in court pursuant to process issued bail application to
be decided on merits.

Category C Same as Categories B and D with the additional condition of compliance of the
provisions of bail under NDPS (Section 37), Section 45 of the PMLA, Section 212(6) of the
Companies Act, Section 43-D(5) of the UAPA, POCSO, etc."

4. Needless to say that the Category A deals with both police cases and complaint cases.

5. The trial courts and the High Courts will keep in mind the aforesaid guidelines while considering
bail applications. The caveat which has been put by the learned ASG is that where the accused have
not cooperated in the investigation nor appeared before the investigating officers, nor answered
summons when the court feels that judicial custody of the accused is necessary for the completion of
the trial, where further investigation including a possible recovery is needed, the aforesaid approach
cannot give them benefit, something we agree with."

22. In view of the judgment in the case of Satender Kumar Antil (supra), after charge sheet is filed
and cognizance is taken for offences under category 'A', bail application of such accused, on
appearance, may be decided without the accused being taken into physical custody. It means, in
such matters, the accused has no apprehension of his being taken into custody. Does it mean that for
this category of cases, Section 438 of the Code is not applicable at all?

23. If cognizance is taken and still anticipatory is maintained in the specified court, would not it
impliedly interfere with the order summoning the accused? And if it so, is it the legislative intent for
enacting Section 438 of the Code?
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24. It has been argued that even this Court has granted anticipatory bail in Anticipatory Bail
Application No. 53 of 2021, Kunwar Vishpendra Singh v. State of Uttarakhand. In the case of
Kunwar Vispendra Singh (supra), the charge sheet had already been filed, but this Court passed the
following orders:

"5. Let the applicant surrenders before the Magistrate having jurisdiction over the concerned police
station and move appropriate application for bail within 21 days from today. On his surrender and
moving such bail application, the Magistrate concerned shall release him on bail on the suitable
terms and conditions, as he deems just and proper. If applicant is failed to surrender before the
Magistrate concerned, then the Magistrate shall be at liberty to proceed against the applicant in
accordance with law.

6. Present application stands disposed of accordingly."

25. Recently, in the case of Sushila Aggarwal and others v. State (NCT of Delhi) and another, (2020)
5 SCC 1, the Hon'ble Supreme Court observed that the anticipatory bail is maintainable till charge
sheet is filed and in para 7.1, the Hon'ble Supreme Court observed as hereunder:-

"7.1. At the outset, it is required to be noted that as such the expression "anticipatory
bail" has not been defined in the Code. As observed by this Court in Balchand Jain
[Balchand Jain v. State of M.P., (1976) 4 SCC 572 : 1976 SCC (Cri) 689] ,
"anticipatory bail" means "bail in anticipation of arrest". As held by this Court, the
expression "anticipatory bail" is a misnomer inasmuch as it is not as if bail is
presently granted by the court in anticipation of arrest. An application for
"anticipatory bail" in anticipation of arrest could be moved by the accused at a stage
before an FIR is filed or at a stage when FIR is registered but the charge-sheet has not
been filed and the investigation is in progress or at a stage after the investigation is
concluded. Power to grant "anticipatory bail" under Section 438 CrPC vests only with
the Court of Session or the High Court. .............................."

(emphasis supplied)

26. The judgment in the case of Sushila Aggarwal (supra) was delivered on 29.1.2020,
but the judgment in the case of Vinod Kumar Sharma (supra) was delivered on
16.11.2021. Fact remains that the law formulated in the case of Sushila Aggarwal
(supra) has not been referred to by the Hon'ble Supreme Court in the case of Vinod
Kumar Sharma (supra).

27. In the case of Sushila Aggarwal (supra), the Constitution Bench of the Hon'ble Supreme Court
has held that anticipatory bail may be entertained till charge sheet has not been filed. But, as stated,
a Coordinate Bench of this Court in ABA No. 53 of 2021, on 06.1.2022, considered the anticipatory
bail application even after filing of the charge sheet.

Saubhagya Bhagat vs State Of Uttarakhand And Others on 17 August, 2022

Indian Kanoon - http://indiankanoon.org/doc/193495681/ 8



28. In view of the foregoing discussions, this Court is of the view that the matter may be referred to
the Larger Bench for determining the following question:

"Whether an application for anticipatory bail is maintainable after the charge sheet has been filed in
the court?"

29. Let the Registry place the matter before Hon'ble the Chief Justice seeking directions for
constitution of a Bench.

30. Interim orders, if any, passed in any of the cases, shall remain in force till the next date of listing.

(Ravindra Maithani, J.) 17.08.2022 Avneet/
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