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Rabindra Sarani  Poddar C ourt,  
Gate No. 1, 7 th  Floor,  
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Shree Sadan, 1 st  Floor Patliputra C olony,  

Patna ð 800013.  

 
 

 
 
 

 
 

      ... Respondent No. 2  
  
  

Appellant s: Mr. Ramji Srinivasan, Sr. Advocate along with        
Mr. Ishaan Chakrabarty, Mr. Vivek Pandey,            
Mr. Shivkrit Rai, Mr. Abir Roy, Harshapreetha &    

Mr. T. Sundar R amanathan,  Advocates.  
Respondent s: Mr. Ratnako Banerjee Sr. Advocate along with        

Mr. Avinash Das, Ms. Sakshi Kapoor, Mr. Ranjit 
Singh, Mr. Swatarup Banerjee, Ms. Pooja Set h i &    
Mr. Amar Singh, Advocates for R -1.  

J U D G E M E N T  

 [Per; Shreesha Merla, Member (T)]   

1.  Aggrieved by the Order  dated 12.02.2020 in CP (IB) No. 

1422 /KB /2018  passed  by the Learned  Adjudicating  Authority  (National 

Company  Law Tribunal , Kolkata  Bench , Kolkata ), ôM/s. Hindustan Petroleum 

Corporation Ltd. õ, preferred this Appeal  under Section 61  of the Insolvency 

and Bankruptcy Code , 2016, (h ereinafter referred to as the ôCodeõ). By the 

Impugned  Order , the Learned  Adjudicating  Authority  has allowed  the 

Application  preferred by  ôM/s. S.S. E ngineers &  Anr.õ (hereinafter referred to 

as the ôRespondent/ôOperational Creditorõ), and observed as follows: 

ò16. Thus, considering the legal framework as a 
whole, i.e., provisions of section 3(23) along with other 
provisions of the IBC, 2016, in our considered view, in 
the present context, the term "person" in our 
considered view would include sole proprietorship 
firm as well being eligible to file petition under section 
7 or 9 under IBC 2016. We further observe that these 
aspects and legal provisions were not argued in cases  
relied on by the Corporate Debtor while deciding the 
issue as regards to maintainability of the application 
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by the sole proprietorship firm, hence, w e most 
humbly submit that such decisions are not applicable.  
 
17. As regards the pre -existing dispute, we have gone 
through all the facts stated by the Corporate Debtor 
but having regard to the quantum of claim in respect 
of supplies order, in our consider ed view, the amount 
of disputed claim due and payable will be more than 
Rs. One lakh in any case. Hence, such claims do not 
help the case of Corporate Debtor in substantial 
manner. Having said so, we would further refer to the 
provisional statement attache d with the letter of the 
Corporate Debtor dated June 25, 2014 copy of which 
has been placed at Page 1779 of Vol. 10 of the paper 
book to find as to what is the factual position as per 

the stand of Corporate Debtor on various issues. As 
per this provisional  statement, the total purchase 
order value has been shown as Rs. 3818.72 lakhs. 
There have been several deductions including for 
services provided by Corporate Debtor to the 
Operational Creditor in the execution of the contract, 
entry tax, TDS, WCD, paymen t to parties/ payment to 
Operational Creditor by the Corporate Debtor / sub -
vendors and subcontractors/vendors of the 
Operational Creditor. These are normal deductions as 
per business practice and terms of contract. However, 
it is noteworthy that Liquidate d Damage @ 5% 
amounting to Rs. 190.94 lakhs, Performance Bank 
Guarantee to the tune of 673.6 lakhs, work c laim of 
Rs. 352.00 lakhs for boi ler house extension P.O. 
finalisation and additional work 71 lakh have also 
been considered. The net effect has been w orked out 
by Corporate Debtor as Rs. 500 lakhs receivable from 
the Operational Creditor. If the boiler house extension 
and additional work are ignored,  the amount 
recoverable from the Operational Creditor gets 
reduced to 63.13 lakhs.  Further, if the amount  
retained for Performance Bank Guarantee is taken 
into  consideration, then the amount payable to 
Operational Cr editor works out at Rs . 610.23 lakhs 
(i.e., 673 -63.13). As noted earlier, L .D. Is applicable 
@5% amounting to  Rs. 190,94 lakhs has already been  
deducted. Further, amount of Rs . 400.55 lakhs in  
respect of Purchase Order s issued at the risk and cost 
of the vendor have also been  deducte d. Thus, all 
recoveries for non -performance/ default has been 
considered  and therefore, amount of Performance 
Bank Gua rantee minus recovery i.e. , 610.23  lak hs at 
least becomes payable by Corporate Debtor to the 
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Operational Creditor. As an adjudicating authority in  
the proceedings, we ar e not suppose to do this kind of  
working, but to find out the genuineness  of the claim 
of pre -existing dispute, and  amount of outstanding 
debt, it was necessary in the facts and circumstances 
of the  case, hence, it has been so analysed on the 
basis of the provisional statement  prepared and filed 
by the Corporate Debtor itself. At the cost of repetition, 
we again  state that this statement takes into 
consideration all these disputes raised by the  
Corporate Debtor, hence, the amount payable by the 
Corporate Debtor remains in  positive which i s more 
than one lakh ultimately that too when we have 
considered  the project as a whole against the claim of 
Operational Creditor of undisputed dues  of supply 

portion only.  We have also gone through the emails 
which have been  taken into consideration while 
prepari ng this provisional statement. H ence, on the  
basis of mat erial on record, it cannot be sai d that any 
other dispute remains to be  considered. Apart from 
this, the fact which is crucial to note is that the 
Corporate  Debtor has awarded new work orders to 
the Operational Creditor subsequently  which means 
that all the disputes relating to this contract had been 
considered /resolved and this fact has remained 
undisputed. Further, Form "C"s have been  issued as 
late as up to March 2018.  We further make it clear 
that we have analysed  the provisional  statement with 
limited objective of admissibility of this application  
and this analysis cannot be considered as expression 
of opinion on the amount of  claim in any manner 
which may be actually due and payable. ó 
 

(Emphasis Supplied)  
 

2.  Submissions of Learned  Counsel appearing on behalf of the 

Appellant:  

¶ It is strenuously argued that the Application for initiation of CIRP is 

ôbarred by Limitationõ as the last payment was made by the ôCorporate 

Debtorõ on 07.11.2013, the Demand Notices were issued on 

30.08.2017  and on 25.07.2018 and the Application was filed on 

05.10.2018.  
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¶ The various Form -Cõs issued by the ôCorporate Debtorõ would not 

amount to an ôAcknowledgement of Debtõ so as to extend the period of 

limitation, as the Form -Cõs were issued for the purpose of paying 

concessional rate of tax under  CST Act, 1956 and the rules made 

therein. Form -C does not meet the requirement of an 

ôAcknowledgement of Debtõ in writing for the purpose of Section 18 of 

the Limitation Act, 1963 as there is no conscious admission of the 

liability to pay and the commitment towards the liability. In support of 

this contention, the Learned Counsel place d relian ce on the following 

Judgements:  

o ôReunion Electrical Manufacturers (P) Ltd.õ (2006) 70 SCL 52 

(Bom); 

o ôTaipack Limitedõ Vs. ôRam Kishore Nagar Malõ, 2007 (3) ARB LR 

402 (Delhi)  

o ôAlliance Paints and Varnish Works Pvt. Ltd.õ Vs. ôHari Kishan 

Guptaõ (2010) 168 DLT 591 

o ôZion Steel Limitedõ Vs. ôSubtleweigh Electric (India) Pvt. Ltd.õ 

(2014) 1 HCC (Cal) 284.  

¶ The project was a turnkey proje ct and the bifurcation given in the said 

Purchase Order  was for the purpose of calculation of tax and not 

otherwise. The said Purchase Order s were under the same tender and 

the dispute s which  arose were under the same tender. The 

Adjudicating Authorit y failed to take note that the Purchase Order  and 

the tender documents provide for a turnkey based project.  
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¶ It is contended that there is a ôPre-Existing Disputeõ between the 

parties as the  first Respondent failed to honour the terms of the 

Purchase Order  and its  terms and conditions and delay ed the supply 

of material, failed to deploy comp let ion contractors, delayed the 

execution of the project and render ed inferior and substandard quality 

of work and finally withdrew from the Project abandoning the site as 

can be seen from the correspondence  and the Minutes of the Meetings 

held with the ôOperational Creditorõ. In support of his contention, the 

Learned Counsel placed reliance on Annexure 8 and Annexures 16 -93.  

¶ It is on account of  abandoning of the project by the ôOperational 

Creditorõ that the ôCorporate Debtorõ had suffered huge losses and 

made excess payments to the sub -contractors. The ôCorporate Debtorõ 

had cleared all outstanding dues in a timely manner as was agreed to 

by the first Respondent in the Minu tes of the Meetings.  

¶ The ôCorporate Debtorõ invoked the Arbitration clause seeking to refer 

the ôdisputes for adjudication by an Arbitratorõ. Two Demand Notices 

were issued by the first Respondent one on 30.08.2017 and the other 

on 25.07.2018, both raised a demand for payment in relation to the 

very same 8 Purchase Order s seen in the letter dated 09.07.2016. The 

Learned Counsel placed reliance on the ratio of Honõble Supreme 

Court in the following Judgments:  

o ôMobilox Innovations (P) Ltd.õ Vs. ôKirusa Software (P) Ltd.õ (2018) 

1 SCC 353 . 

o ôK. Kishanõ Vs. ôVijay Nirman Co. (P) Ltd.õ (2018) 17 SCC 662.  
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¶ The Application for initiation of CIRP is not properly authorised as the 

business of the sole proprietorship is not a legal entity.  

¶ The ôCorporate Debtorõ acts as the extended limb of the Central 

Government and cannot be put under CIRP.   

3.  Submissions of Learned Counsel appearing on behalf of the 

Respondent/ôOperational Creditorõ: 

¶ Learned Counsel strenuously contended that the work is divided into 

three parts (a) supply (b) works contract (c) services. He contended 

that the C Forms/Sales Tax declaration were given for the entire 

supply portions and this amounts to liability and  admission as 

stipulated under Section 18 of the Limitation Act, 1963.  

¶ Learned Counsel pl aced reliance on the Judgement of the Honõble 

High Court of Andhra Pradesh in ôM/s. Electroflame Ltd. 

Hyderabad õ Vs. ôM/s. Mittal Iron Foundry  Private Limited õ 1998 

(2) APLJ 6 (HC)  wherein it was held that submission of Form -C is a 

significant element itself as the same signifies a jural relationship 

between the parties. He submitted that when liability is shown  in the 

Balance Sheet , it  itself  is a clear ôAcknowledgement of Debtõ by the 

Company and has the eff ect of extending the period of l imitation under 

Section 18 of the Limitation Act, 1963. It is also contended that the 

Balance Sheet s of the ôCorporate Debtorõ has not been placed on 

record.  

¶ The tender conditions provide that C F orm s will have to be issued for 

the supply portion. The Learned Counsel drew our attention to the 8 

Purchase Order s to show that there is a clear breakup of the ôsupply õ 



-8- 
 

 
Company Appeal (AT) (Insolvency) No. 332 of 2020  

 

portion, ôworks contract õ portion and the ôservicesõ portion  and further 

submitted tha t the i ssuance of C Forms from the period 11.03.2015 to 

27.03.2018 is an act of admission of the supply of m achinery as also 

of their value  and amounts to ôpart payment õ of the total consideration 

and hence, the Application is not ôbarred by Limitationõ. 

¶ It is contended that there is no ôPre-Existing Disputeõ and the letters 

relied upon by the Appellants to urge ôPre-Existing Disputesõ are all 

prior to the letter dated 25.06.2014 in which an unascertained sum is 

claimed as damages by the ôCorporate Debtorõ. In the provisional 

Financial S tatement given by the ôCorporate Debtorõ, there is a clear 

admission of debt owed to the ôOperational Creditorõ. The 

unascertained sum which is sought to be adjusted  against the bill 

amount is a counter claim for alleged dam ages and cannot be adjusted 

against the admitted cl aim. Further, there is no defens e as against the 

sum which has been retained against the Purchase Order s. 

¶ The Arbitration Notice issued on 09.07.2016 was for the recovery of 

the amount as there was an Arbi tration clause in the ten der and d oes 

not in any manner  bar an y initiation of Insolvency Proceedings.  The 

ôCorporate Debtorõ did not reply to the Notice dated 09.07.2016. There 

is also no Reply to the first Notice under Section 8 of the Code, which 

is date d 30.08.2017. The second Notice was replied to by letter dated 

07.08.2018, in which counter claim for damages was made which is 

wholly  a mala fide and a frivolous attempt by the ôCorporate Debtorõ 

and is also otherwise ôbarred by Limitationõ. 
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Assessment:  

4.  A perusal of the ôTender Enquiry õ dated 27.06.2012 , the ôInstructions 

to bidders õ, ôGeneral Conditions of C ontract õ and ôSpecial Conditions of 

Contract õ, show  that the tender is for ôdesign, engineering, manufacture, 

procurement, supply, transportation to s ite, transit and storage, insurance, 

storing at site, project management, civil work, mechanical works, electrical 

works, instrumentation work, erection, installation, interfacing, testing, 

commissioning, performance testing, putting into successful commer cial 

operation and handing over additiona l equipment goods, and material 

centrifugal section including civil foundation for enhancing the boiling house 

capacity from 1750 TCD to 3750 TCD on Lumpsum Turnkey Basis including 

civil foundation workõ. It is an a dmitted fact that the ôOperational Creditorõ 

was awarded another work on 13.06.2013 and on  08.08.2013 all on a 

ôlumpsum turnkey basis õ. 

5.  It is seen from the subject matter of the tender that the execution of 

the Project is on a  lumpsum turnkey basis, whereby and whereunder the 

contractor was responsible for the entire execution of the work  in 

accordance with the specifications  and to the satisfaction of the ôCorporate 

Debtorõ. Clause 5.1 of the General Condition of Contract  stipulates that ôas 

soon as the work is completed in all respects , the contractor shall give Notice 

of such completion to the site in charge and within 30 days of receipt of 

such Notice, the site in charge shall inspect the work and furnish the 

contractor with  a certificate of completion indicating, the defe cts, if any, and 

the date of co mpletion õ.  
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6.  For better understanding of the case, the Purchase Order  dated 

15.10.2012  (Annexure -2) is reproduced as hereunder:   
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7.  It is seen from the Purchase Order  that there is a detailed breakup, as 

stated by the Counsel for the first Respondent, of the ôsupply õ portion, ôworks 

contract õ portion and ôservicesõ portion. However, the fact remains that the 

description of the  tender read together with the General Cond itions of the 

Contract and Special Conditions of the C ontract establish that it is a 

lumpsum turnkey based contract.  

8.  It is the case of the ôCorporate Debtorõ that the ôOperational Creditorõ 

had delayed the performance of his obligations and the same was b rought to 

the Notice of the ôOperational Creditorõ vide Letter dated 11.08.2013. For 

better understanding of the case, the subject letter dated 11.08.2 013 is 

reproduced as hereunder:  
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9.  The issue raised in this A ppeal needs to be ad judicated on the 

touchstone of the ratio laid down by the Honõble Supreme Court in a catena 

of Judgements with respect to  ôPre-Existing Disputeõ.  

10.  It will be relevant to refer to  para 51 of the Judgment of t he Honõble 

Apex Court in ôMobilox Innovations (P) Ltd.õ Vs. ôKirusa Software (P) 

Ltd.õ (2018) 1 SCC 353:  

ò51. It is clear, therefore, that once the operational 
creditor has filed an application, which is otherwise 
complete, the adjudicating authority must reject the 

application under Section 9(5)(2)(d) if notice of dispute 
has been received by the operational creditor or there 
is a record of dispute in the information utility. It is 
clear that such notice must bring to the notice of the 
operational creditor the "'existence" of a dispute or the 
fact that a suit or arbitration proceeding relating to a 
dispute is pending between the parties. Therefore, all 
that the adjudicating authority is to see at this stage 
is whether there is a plausible contention which 
requires further investigation and that the "disp ute" is 
not a patently feeble legal argument or an assertion of 
fact unsupported by evidence. It is important to 
separate the grain from the chaff and to reject a 
spurious defence which is mere bluster. However, in 
doing so, the Court does not need to be s atisfied that 
the defence is likely to succeed. The Court does not at 
this stage examine the merits of the dispute except to 
the extent indicated above. So long as a dispute truly 
exists in fact and is not spurious, hypothetical or 
illusory, the adjudicati ng authority has to reject the 
application. ó 

 

11.  In the instant case, the corresponden ce on record evidences that there 

indeed was a d elay in the performance of the C ontract and the final Notice 

was issued on 01.12.2013 by the ôCorporate Debtorõ to complete the works. 

The letter dated 02.01.2014  is detailed as follows : 
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