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JUDGEMENT
[Per; Shreesha Merla, Member (T)]

1. Aggrieved by the Order dated 12.02.2020 in CP (IB) No.
1422 /KB /2018 passed by the Learned Adjudicating Authority (National
Company Law Tribunal , Kolkata Bench, Kolkata ), dM/s. Hindustan Petroleum
Corporation Ltd. & preferred this Appeal under Section 61 of the Insolvency
and Bankruptcy Code , 2016, (h ereinafter referred to as the = &ode d. By the
Impugned Order, the Learned Adjudicating Authority has allowed the
Application preferred by d@J/s. S.S. E ngineers & Anr. 6 (hereinafter referred to
as the 6Respondent/ 6Operational Creditord),

016. Thus, considering the legal framework as a

whole, i.e., provisions of section 3(23) along with other

provisions of the IBC, 2016, in our considered view, in

the present context, the term "person" in our

considered view would include sole proprietorship

firm as well being eligible to file petition under section

7 or 9 under IBC 2016. We further observe that these

aspects and legal provisions were not argued in cases

relied on by the Corporate Debtor while deciding the
issue as regards to maintainability of the application
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by the sole proprietorship firm, hence, w e most
humbly submit that such decisions are not applicable.

17. As regards the pre -existing dispute, we have gone
through all the facts stated by the Corporate Debtor
but having regard to the quantum of claim in respect

of supplies order, in our consider ed view, the amount
of disputed claim due and payable will be more than

Rs. One lakh in any case. Hence, such claims do not
help the case of Corporate Debtor in substantial
manner. Having said so, we would further refer to the
provisional statement attache d with the letter of the
Corporate Debtor dated June 25, 2014 copy of which
has been placed at Page 1779 of Vol. 10 of the paper
book to find as to what is the factual position as per

the stand of Corporate Debtor on various issues. As
per this provisional statement, the total purchase
order value has been shown as Rs. 3818.72 lakhs.
There have been several deductions including for
services provided by Corporate Debtor to the
Operational Creditor in the execution of the contract,
entry tax, TDS, WCD, paymen t to parties/ payment to
Operational Creditor by the Corporate Debtor / sub -
vendors and subcontractors/vendors  of the
Operational Creditor. These are normal deductions as
per business practice and terms of contract. However,

it is noteworthy that Liguidate d Damage @ 5%
amounting to Rs. 190.94 lakhs, Performance Bank
Guarantee to the tune of 673.6 lakhs, work c laim of
Rs. 352.00 lakhs for boi ler house extension P.O.
finalisation and additional work 71 lakh have also
been considered. The net effect has been w orked out
by Corporate Debtor as Rs. 500 lakhs receivable from
the Operational Creditor. If the boiler house extension
and additional work are ignored, the amount
recoverable from the Operational Creditor gets
reduced to 63.13 lakhs. Further, if the amount
retained for Performance Bank Guarantee is taken
into consideration, then the amount payable to
Operational Cr editor works out at Rs . 610.23 lakhs
(i.e., 673 -63.13). As noted earlier, L .D. Is applicable
@5% amounting to Rs. 190,94 lakhs has already been
deducted. Further, amount of Rs . 400.55 lakhs in
respect of Purchase Order s issued at the risk and cost
of the vendor have also been deducted. Thus, all
recoveries for non -performance/ default has been
considered and therefore, amount of Performance
Bank Gua rantee minus recovery i.e. , 610.23 lak hs at
least becomes payable by Corporate Debtor to the
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Operational Creditor. As an adjudicating authority in
the proceedings, we ar e not suppose to do this kind of

working, but to find out the genuineness of the claim

of pre-existing dispute, and amount of outstanding

debt, it was necessary in the facts and circumstances

of the case, hence, it has been so analysed on the

basis of the provisional statement prepared and filed

by the Corporate Debtor itself. At the cost of repetition,

we again state that this statement takes into

consideration all these disputes raised by the

Corporate Debtor, hence, the amount payable by the

Corporate Debtor remains in  positive which i s more

than one lakh ultimately that too when we have

considered the project as a whole against the claim of

Operational Creditor of undisputed dues of supply

portion only. We have also gone through the emails

which have been taken into consideration while
prepari ng this provisional statement. H ence, on the
basis of mat erial on record, it cannot be sai d that any
other dispute remains to be considered. Apart from
this, the fact which is crucial to note is that the
Corporate Debtor has awarded new work orders to
the Operational Creditor subsequently which means
that all the disputes relating to this contract had been
considered /resolved and this fact has remained
undisputed. Further, Form "C"s have been issued as
late as up to March 2018. We further make it clear
that we have analysed the provisional statement with
limited objective of admissibility of this application
and this analysis cannot be considered as expression

of opinion on the amount of claim in any manner
which may be actually due and payable. o]

(Emphasis Supplied)

2. Submissions of Learned Counsel appearing on behalf of the
Appellant:
1 It is strenuously argued that the Application for initiation of CIRP is
Obarred by Limitationd as the | ast paymer
Debtoro on 07.11.2013, t he Demand Not |
30.08.2017 and on 25.07.2018 and the Application was filed on
05.10.2018.

Company Appeal (AT) (Insolvency) No. 332 of 2020



-5-
1 The various Form -C0 s i ssued by the 60Corporate [
amount to an O6Acknowledgement of Debtd sc
limitation, as the Form -C&6s were i ssued f opayilghe pur
concessional rate of tax under CST Act, 1956 and the rules made
therein. Form -C does not meet the requirement of an
6 Acknowl edgement of Debtd in writing for
the Limitation Act, 1963 as there is no conscious admission of the
liability to pay and the commitment towards the liability. In support of
this contention, the Learned Counsel place d relian ce on the following
Judgements:
o 6Reuni on El ectrical Manuf acturers ( P)
(Bom);
o 6Taipack Limitedodr\¥s NagRam M&il 6, 2007
402 (Delhi)
o 6Alliance Paints and Varnish Works Puv
Guptadé (2010) 168 DLT 591
o 6Zi on St eel Limitedd Vs. O0Subtl ewei gt
(2014) 1 HCC (Cal) 284.
1 The project was a turnkey proje  ct and the bifurcation given in the said
Purchase Order was for the purpose of calculation of tax and not
otherwise. The said Purchase Order s were under the same tender and
the dispute s which arose were under the same tender. The
Adjudicating Authorit vy failed to take note that the Purchase Order and

the tender documents provide for a turnkey based project.
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|t S contended th#&txi sheng Dssput@&®r ebet
parties as the first Respondent failed to honour the terms of the
Purchase Order and its terms and conditions and delay ed the supply
of material, failed to deploy comp letion contractors, delayed the
execution of the project and render  ed inferior and substandard quality
of work and finally withdrew from the Project abandoning the site as
can be seen from the correspondence  and the Minutes of the Meetings
held with the 0&6Operational Creditord. I n
Learned Counsel placed reliance on Annexure 8 and Annexures 16 -93.

It is on account of abandoning of the project by the O6Operation
Creditord that the o6Corporate Debtordé he
made excess paymentstothesub -contr actor s. The 6Corpol
had cleared all outstanding dues in a timely manner as was agreed to

by the first Respondent in the Minu tes of the Meetings.

The 6Corporate Debtord invoked the Arbit

(@)}

t he di sputes for adjudication by an Arb
were issued by the first Respondent one on 30.08.2017 and the other
on 25.07.2018, both raised a demand for payment in relation to the
very same 8 Purchase Order s seen in the letter dated 09.07.2016. The
Learned Counsel pl aced reliance on the
Court in the following Judgments:

o OMobil ox I nnovations (PyeLt(d)0o LVH. 66K

1 SCC 353.

o 6K. Kishané Vs. O0Vi|j @918)NiSC@®ER. Co. ( P)
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1 The Application for initiation of CIRP is not properly authorised as the
business of the sole proprietorship is not a legal entity.
T The 0Corporate D ehle texdandied linb tofs the eCentral
Government and cannot be put under CIRP.

3. Submissions of Learned Counsel appearing on behalf of the

Respondent/ 6Operati onal Creditor 0:

1 Learned Counsel strenuously contended that the work is divided into
three parts (a) supply (b) works contract (c) services. He contended
that the C Forms/Sales Tax declaration were given for the entire
supply portions and this amounts to liability and admission as

stipulated under Section 18 of the Limitation Act, 1963.

1 Learned Counsel pl aced reliance on the Judgement

High Court of Andhra Pradesh in @V/s. Electroflame Ltd.
Hyderabad 6 Vs. &/s. Mittal  Iron Foundry Private Limited & 1998
(2) APLJ 6 (HC) wherein it was held that submission of Form -Cis a
significant element itself as the same signifies a jural relationship
between the parties. He submitted that when liability is shown in the
Balance Sheet , it itself isa cl| ear 6 Acknowl edgehment
Company and has the eff ect of extending the period of |  imitation under
Section 18 of the Limitation Act, 1963. It is also contended that the
Balance Sheet s o f the ©6Corporate Debtord has
record.

1 The tender conditions provide that C F orm s will have to be issued for
the supply portion. The Learned Counsel drew our attention to the 8

Purchase Order s to show that there is a clear breakup of the Gupply 6
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portion, avorks contract ©portion and the &ervices 6portion and further
submitted tha tthe i ssuance of C Forms from the period 11.03.2015 to
27.03.2018 is an act of admission of the supply of m achinery as also
of theirvalue and a mo u rpartspayment 6of the total consideration
and hence, the Application is not Obarred
|t I's contended th-&xi sheng Dbss piletesdr &@and
relied wupon by the Ap{xlilsantng tHo spugesdrF
prior to the letter dated 25.06.2014 in which an unascertained sum is

claimed as damages thkey Dtethth thé @rovisipnalr a

Financial S tatement given bythe o6 Cor por at e Debt olead , t hel
admi ssi on of debt owed t o t he 60per a
unascertained sum which is sought to be adjusted against the bill

amount is a counter claim for alleged dam ages and cannot be adjusted

against the admitted cl aim. Further, there is no defens e as against the

sum which has been retained against the Purchase Order s.

The Arbitration Notice issued on 09.07.2016 was for the recovery of

the amount as there was an Arbi  tration clause in the ten  der and d oes

not in any manner bar an y initiation of Insolvency Proceedings. The
6Corporate Debtord did not reply to the 1
is also no Reply to the first Notice under Section 8 of the Code, which

is date d 30.08.2017. The second Notice was replied to by letter dated

07.08.2018, in which counter claim for damages was made which is

wholly a malafide and afri vol ous attempt by the o6C

and is also otherwise O6barred by Limitati
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Assessment:

4. Aperusal of t hqgairy 6dhtedn2d.@6r201E t msgructioms

to bidders § d@seneral Conditions of C ontract 8 and @&pecial Conditions of

Contract § show that the tender is for 6 desi gn, engineering, n
procurement, supply, transportation to s ite, transit and storage, insurance,

storing at site, project management, civil work, mechanical works, electrical

works, instrumentation work, erection, installation, interfacing, testing,

commissioning, performance testing, putting into successful commer cial

operation and handing over additiona | equipment goods, and material

centrifugal section including civil foundation for enhancing the boiling house

capacity from 1750 TCD to 3750 TCD on Lumpsum Turnkey Basis including

ci vil f oundattsiaoa d worké&éd fact that the 06Oper
was awarded another work on 13.06.2013 and on  08.08.2013 all on a

dumpsum turnkey basis 0

5. It is seen from the subject matter of the tender that the execution of

the Project is on a lumpsum turnkey basis, whereby and whereunder the

contractor was responsible for the entire execution of the work in
accordance with the specifications and to the satisfactonof t he 6 Cor por at
Debtor d. Cl| a u s enerél .Cbnditioh of t GostracG stipul at es t hat 06
soon as the work is completed in all respects , the contractor shall give Notice

of such completion to the site in charge and within 30 days of receipt of

such Notice, the site in charge shall inspect the work and furnish the

contractor with  a certificate of completion indicating, the defe cts, if any, and

the date of co mpletion &
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ated
6 For better understanding of the case, the Purchase Order d

duced as hereunder:

byl b r—— ,*.,mmﬁ.u.{.ﬁ

15.10.2012 (Annexure -2) is repro

- ot AN o i o A‘N H u -’- '2-‘
. @ E\F ) i EC/\J‘A: * 'C; : )
’ Vi :). e

1% : -
TadiIiosr SiATaRwT e

‘(fta’wnaa'&rﬁmwﬁtﬁbmﬁrﬂrﬁe of w=nfireer ameft wrgreres woosh)
43 HPCL BIOFUELS LIMITED

? 3 rprerstid (A wholly owned subsidiary company of Hindustan Petroleum Corporation Ltal)

Yillgpt dratea  gow do-271, W8 Ho- 37, W af W0~126 (a4 NNI) = vl TN, ver-s00 013, fagR
Regd Office House No -271, Road No.- 3E, Post Box No.-126 (Patna GPO), New Patliputra Colony, Patna - 800 013, Bihar
GYTY / Telephone - 0612 - 2260185, 2260069

~

: VENDOR COPY ’
Vendor Addrens) y $3No  POMBLII2-13/083

§.5.ENGINEERS vy Jate: 151012012

1-179, MIDC, BHOSARI, Type of PO : NORMAL

PUNE - 411026, MAHARASHYRA., Tender Ref : HCLITEN/IZ~I.3/07RF, DYD. 27/06/2012
Matenial Code :

LPR Ref: HBL/PATNA/12-13/03, DYD. 25/95/2012 ~

[Attn IMr. [ss:snap
{ TITLE: Design, Engineening, Manufacture, Supply, Erection & C: ioning of additional i of Centrifugal Section including civi
. foundation work in the Boiling house saction at HPCL Biofuels Limited Plant at Lauriya,
! LOT REF In:f._ DT0.03/09/2012
; - Total Amount
Itemno | Description Quantity Unit Rate (Rs/unit) ‘m""‘.“"‘: m"‘.‘“’ Remarks
| j | (re)
Design, engineering, manufaciure, procurement, supply,
ranspxrtation 1o site, transit and storage, insurance, storirg at site,
Project management, civil work, avil foundation work, mechanical
works, electrical works, Instrumentation work, erection, installation, H
witertacing, testing, comniissioning, perforinance testing, putung into INCLUSIVE OF
1 successtul commercial operation and handing over additional 1 L" esum 18406586.00 18406586.00 TAXES, DUTIES
€quioments, goods, and material, essental spares as listed complete ny . ASID LEVIES.
0 8ll respect on Lumsum Tumkey basis for enhancing he capacity of %
Centrifugal Section for enhancing Ihecanadrydsodivq house
from 1750 TCD to 3500 TCC at Lauirya as per the attached lender l
documents. |
Detaiied break up indluding tax is piven selow o
Supply Portion ’ 15701186.00 , I
Warks contract portion ’ 1581800.00 ’ J
Sevvice portion ’ 1123600.00 ’ ’
- J
Total | 18406586.00 |
CENVAT M&Xw‘l’uﬁuﬂkhﬂwhnw Delow
CENVAT Credit ’ 1878720.00 ’
‘ Input Tax Crocit | 327806.00 !
Tota! Valee of PO: l'(. One Crore Eighty Four Laids Six Thousand Five Huidred and £ighty Six only
-, ] o
g;m oy ::"“’ / _.__l:i s from the cate of zbave refered LOI
Delivery Location gHG. Plnt Lauirya at Villsge Lavirya, Launyes-Eagaha Highway, Dist-West Champaran, Bihar - 845453, 7 ) hﬁ
I & S N
Oelayed Delivery As ser tender terms ( enciosed) ﬂ P‘f‘ i | )‘&
Fayment terms ]:}\au 0= & per the payments tecms ( sechon 8) uf te above rfersd tender // Q/f ,{,\6— \ %
. A\ AR
e : ; - AR !
[‘(nas & duties Irciudee as per tender sections, tenms & Conditans (enciosed) l Z"' _.,t.‘\ q,: ‘7‘:\( 3 .‘) %
Excise DUy 8 Cem & | = e
n“.;‘:' ek Y P —— 2t prevarking Rute : o 4 gy )~
Entry tax inciude as er tender sections, tems & Convlithens (encioned) X< ‘-.\ D
-- 5

Third Party Inspection I'As ver Wender terms (enclosed) \\
—. N

Othars: Other terms and conditions / atzschaants ore a5 per the above mentione Teder no. NBL/TEN/12-13/07RF Uated 27,
Note: All prebid reply, teader terms & wonditiung, sectivias ©f the: tanders , afl correspondences/le.ters einfing with the LOI date sha
part of this contrac: '

P P~ o
Note : Please mention PO Nuraber,

Date, Vendw c;du, l'.:ﬁ‘::‘j:odcs onali carlcspondgnce/.'moi(:e/deh‘vuy challan,

[
< ?
Lo
A )

() Authorize Sipmr) .

HEAD PURCHASE

Company Appeal (AT) (Insolvency) No. 332 of 2020



-1%

7. It is seen from the Purchase Order that there is a detailed breakup, as

stated by the Counsel for the

first Respondent, of the &upply 6portion, avorks

contract dportion and &ervices 0 portion. However, the fact remains that the

description of the tender read together with the General Cond itions of the

Contract and Special Conditions of the C

lumpsum turnkey based contract.

8. It

is the case of the 6Corporate

had delayed the performance of his obligations and the same was b

t he

better understanding of the case, the subject letter dated 11.08.2

reproduced as hereunder:

°

 Swagumver it wodtove Wdses W e wedisos Wl Weree aeowt )
HPCL. BIOFUJUELS LIVIITED
¥ ot

;;.;u., cadEiosr arenugses TEsrehads

-
R Lxes.)

ontract establish that it is a

rought to

Notice of the O6Operational Creditord

013 is

W T EIER W XT3, VK Yoo 35, W Wl We- 136 { wcwr SR ) S osfepes e, W -sos 033, Bapr
e O - e M.« TV, P M B Pk S Foan - 338 (e G M P CatOry Pt - SO0 033, Mkt
Y Vbt na - 61T -IAERIRE, TNECOBS

HBL/GPH/13-14/58 Aug 11, 2013
To

M/s S.S.Engineers
J-179, MIDC,

Bhosari, Pune — 411026,
Maharashtra.

Attn: Mr. S. Bhad

SUBJECT: SLOW DISPATCHES & POOR WORK PROGRESS

Dear Shri S. Bhad,

Please refer our various POs placed on you for various packages for Boiling house expansion at our Integrated
| Sugar plants, Suga‘uli & Lauriya and our series of discussions and correspondence with you regarding the subject
including our last letter HBL/GPH/13-14/58 dtd. 21.8.2013 and subsequent discussion with your representative on
5.8.13. We regret that we do not find any sustainable improvement in supplies and work progress at site. Please
note the following :

i

You have committed that you will complete the supply of entire material before 27.8.2013 and complete the
work at site before end of Sep'13. However, we find hardly any improvement in the situation. Your dismal
performance still continues.

There is no responsible SSE's representative at site till date. You have deputed recently one person for both
the site. However, we find he is unable to understand the issues and we are finding him also helpless to
handle your issues at both the location without having him any authority. At such a crucial juncture, you need
to depute two senior level person dedicated at each site with adequate authority.

No proper supply of welding rods, oxygen gas other consumables at sites. We find work is suffering many
times due to non-availability of welding rod, gas cylinders and consumable at site which is ultimately causing
waste of time, manpower and hours of costly equipments like Crane, hydra etc.

There is no store for keeping consumable/material is made SSE till date. There is no office for sitting SSE's
supervisor etc. made by SSE till date, which is SSE's PO obligation.

There is shortage of staging structural material at both'the sites. You have not even two months left for
Mechanical completion and you do not have complete staging material at site. Your new so called senior
person do not have authority to purchase the same locally. Is SSE really serious about commitments made?.
When SSE is going to complete the supply of staging material and when SSE is going to erect the equipments
on it and commission?. )

You will appreciate that during meeting on 22nd June'l3, SSE had committed that all supplies will reach at
HBL's site before 17th July'l13. Now during meeting on 5.8.13, SSE have again committed that SSE will
complete the entire supply on 27.8.13. However, to our dismay we find even dispatches for 40% of
equipment have not been effected by you till date. We find critical items like Vacuum crystallizer- 1 No.,

Page 1 of3 /g\
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Evaporator-3 Nos, Injection pump-2 Nos, Centrifugal M/c- 3 Nos, Condensate heaters- 2Nos, DCH- 5Nos,are
yet to be dispatched by you for Sugauli. Similarly, we find critical items like Vacuum crystallizer- 1 No,,
Evaporator-3 Nos, Injection pump-2 Nos, Centrifugal M/c- 3 Nos, Condensate heaters- 2Nos, DCH- SNos,are
yet to be dispatched for Lauriya,

Your senior representative Mr. Katiyar left from site with some assurances for providing four separate teams at
each site one each at new pans station, new evaporator sets, old evaporator set and pumps& pipings but no
progress, There is no monitoring from SSE's site over existing contractors itself.

We find there is no arrangement of power supply made by you at both the site even after almost 10 months
after placement of PO. We have permitted to tap up our grid power and DG power on chargeable basis. But
we find there is no seriousness on your part to connect the machines and expedite the work.

We would once again request you to depute you senior person Mr.Katiyar continu'ously at site, ramp up
material and manpower, if you are really serious about completing the project before 30th Sep'13.

Till now you were taking the guise of outstanding payment for not supplying and slow work progress.
However after series of discussions and payment reconciliation, it has was made you ample clear that there
was no outstanding payment with HBL. On the contrary, it is emerged that SSE had taken excess payment
from HBL by arm twisting, stopping the supplies and works frequently.

As far as your payment as of date is concern, as we have discussed, till 31.7.13, there was no outstanding with
HBL. On the contrary there was a recovery from SSE as per revised the payment terms. We have received
some bills after 31.7.13, same are under processed and reconciliation. Please be assured that balance payment
if any will be released as per the payment terms of PO.

Please also note that we find very difficult to contact your senior persons. For ex. Before writing this letter,
undersigned tried to speek to all the three senior level people Mr.Bhad, Mr.katiyar & Mr. Prakash. Left SMS
messages. However, non of them bothered to return the call till writing this letter. This indicates of the level of
seriousness about the commitments made by SSE.

We once again regret that there is lack of seriousness on SSE's part on fulfilling their PO commitments and
commitments made by them during the meetings. It is matter of serious concern that they are not serious about
consequential losses which their customer, HBL is going to face on account of their failure.

" We once again earnestly request you to take your commitments seriously and not to take us at ransom at this
critical juncture. You will appreciate that our huge stake is involved in this project and if you fail to complete the
project before Sep'13, consequences will be disastrous. It case of your failure, we may not have any option but to
take fegal action as deemed fit and recover our losses.

Thanks you.

Ce

Truly yours

Gajanan P Hedaoo
Chief Manager Projects
HPCL Biofuels Limited
Cell No. 9471000270

M/s MITCON Consultancy & Engineering Services Ltd.
Kubera Chambers, Shivajinagar, Pune - 411005
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9. The issue raised in this A ppeal needs to be ad judicated on the
touchstone of the ratio laid down by the Hondble Supreme Court i
of Judgements with respectto 0 P4Eri st i ng .Di sputedod
10. It will be relevant to refer to para 51 of the Judgmentoft he Hondbl e
Apex Court in 6 Mobil ox I nnowvdatdi. dnsVs(P)6Kirusa Sof't
Ltd.d (2018) 1 SCC 353:

051. It is clear, therefore, that once the operational
creditor has filed an application, which is otherwise
complete, the adjudicating authority must reject the
application under Section 9(5)(2)(d) if notice of dispute
has been received by the operational creditor or there

iIs a record of dispute in the information utility. It is
clear that such notice must bring to the notice of the
operational creditor the "existence" of a dispute or the
fact that a suit or arbitration proceeding relating to a
dispute is pending between the parties. Therefore, all
that the adjudicating authority is to see at this stage

is whether there is a plausible contention which
requires further investigation and that the "disp ute" is
not a patently feeble legal argument or an assertion of
fact unsupported by evidence. It is important to
separate the grain from the chaff and to reject a
spurious defence which is mere bluster. However, in
doing so, the Court does not need to be s atisfied that
the defence is likely to succeed. The Court does not at
this stage examine the merits of the dispute except to
the extent indicated above. So long as a dispute truly
exists in fact and is not spurious, hypothetical or
illusory, the adjudicati ng authority has to reject the
application. 6

11. Inthe instant case, the corresponden ce on record evidences that there
indeed was a d elay in the performance of the C  ontract and the final Notice
was issued on 01.12.2013 by the &€wakp.or at e

The letter dated 02.01.2014 is detailed as follows
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